May 10, 2000

To the DNSO Names Council

Submission of Tucows  Inc.

in relation to

the Report of Working Group B

(Famous Names)

1. Tucows  Inc. (Tucows) is pleased to submit a response to the report of Working Group B (WG-B) to the DNSO Names Council. Tucows is a major wholesale registrar of domain names, with offices in Toronto, Ontario, New York, New York and Flint, Michigan. Our current rate of domain names registration places us in the top five of domain name wholesalers in the world. We employ about two hundred people in domain names registration,  software downloads and electronic commerce.

2. We have participated in the Working Groups of the DNSO and at a series of ICANN conferences, and are familiar with the forces acting in this arena. We have contributed our comments to working groups and have participated in meetings of registrars alone and with representatives of the Intellectual Property Constituency.

3. Tucows’ interests are to see ICANN succeed; to expand electronic commerce, in particular by expanding domain names, and in order to do this to see that the rights of people and companies in intellectual property are respected.

4. Tucows is vitally concerned with the success of ICANN generally. The rapid success of the Internet calls for a degree of governance and coordination of technical functions and for the ability for parties most concerned with the Internet to  deal collectively with certain issues, such as the introduction of new top-level domain names, which are global in nature. We see ICANN as a useful and necessary body for letting parties of various sizes and interests have some say in the resolution of Internet issues, and for transferring the governance of the Internet to a suitable international structure. Tucows considers that the expansion of top level domain names is a critical test of ICANN’s capacities. Somehow the right balance must be struck between the legitimate defence of property interests, from which we all benefit, and the expansion of the supply of domain names.

5. The concern for protecting certain brand names is of long standing. The US Government’s White Paper of June 1998 “Management of Internet Names and Addresses”
 proposed a series of measures to address these questions:

· Asking WIPO to initiate “a balanced and transparent process… to 1) develop recommendations for a uniform approach to resolving trademark/domain name disputes involving cyberpiracy (as opposed to conflicts between trademark holders with legitimate competing rights), (2) recommend a process for protecting famous trademarks in the generic top level domains, and (3) evaluate the effects, based on studies conducted by independent organizations, … of adding new gTLDs and related dispute resolution procedures on trademark and intellectual property holders.”

· Recommending the creation of an alternative dispute resolution mechanism.

The important thing to note from the White Paper, for these purposes, is to note the constant theme of balancing rights of those wishing to acquire domain names with those seeking to protect their intellectual property in famous names and trade marks generally.

6. Tucows is concerned that, in the current environment inside ICANN’s councils, the expandability of domain names is not sufficiently appreciated. The current limited set of top level domains (TLDs) is an artifact of policy, not technology. Currently, NSI (registry) operates the "A" root server, which maintains the authoritative root database and replicates changes to the other root servers on a daily basis. The entitlement to change the other root servers constitutes a privilege that has been granted by the United States’ government. This monopoly should be overcome by a change of policy, to be worked out by processes within ICANN.

7. Tucows is aware of no technical reason why the number of domain names could not expand in a virtually unlimited fashion. The monopoly of NSI’s registry functions in resolving TLDs to IP addresses is a creation of policy; a different set of TLDs, or  a much larger set of TLDs could just as easily operate.  ICANN and the rest of the world has inherited the consequences of a decision made before the Internet’s significance was appreciated, namely, to have only .com, .net and .org. These decisions could have been different. It is easy to imagine that John Postel and his colleagues could have issued a list of six, twelve or twenty TLDs at some earlier stage of the Internet’s evolution. 

8. Domain names have become the poor cousin of trademarks. Large corporations woke up a few years after the popularity of the Internet took off to find that their customers could reach them through a limited number of top-level domain names, some of which could have been already taken by others. The result: the intellectual property constituency, working on behalf of the corporations whose names they protect, has had to catch up with the a rapidly evolving situation they did not create, but which they have sought to bring under control. The artificial monopoly of domain names has become the bottleneck around which property interests are being claimed and advanced. The market-based solution would be to expand domain names as rapidly as the market calls for them. The artificial scarcity of TLDs would disappear. A rapid market-driven expansion of TLDs would eliminate the problem by devaluing the artificial scarcity of TLD’s.

9.  For Tucows, our interests are to see ICANN become a success, and of delivering to our customers the full range of possibilities made available by the Internet. These include a virtually unlimited domain name space. It is from this perspective that we consider the Report of Working Group B to the Names Council. 

10.  In essence there has not emerged a coherent set of proposals commanding the adherence of both registrars, who would carry out the work, and intellectual property  advocates, many of whom resist domain name expansion. There is not then in the report of Working Group B anything to which Tucows can unequivocally give its assent. The requirements of Tucows are as follows:

· There must be no ongoing liability for names registered that subsequently are the subject of disputes between registrants and trade mark holders. Accordingly, filters, and other such technological would-be fixes, are unacceptable because they represent ongoing liability for disputed registrations.

· ICANN processes should be relied upon to resolve the problem, as much as reasonably necessary. The expansion of top-level domain names should not be held hostage to the rate of progress, or lack of same, in other forums, such as WIPO, which might be assigned the task of defining “famous names”. Clearly no such list has been created and it was for this reason that proposals have been made for  sunrise periods during which all trade mark holders could register their names.  Tucows would prefer to rely on ICANN processes to finding a solution to the trade marks/famous names problem.

· As registrars, we must have before us an authorized, public, sustainable, broadly supported proposal, coming from the intellectual property constituency. Registrars cannot negotiate with proposals whose provenance is uncertain or whose degree of support within that constituency is questionable. It is for this reason, more than any other, that Tucows is not inclined to give its approval to the proposals presented in Working Group B’s report. 

11. Tucows wants ICANN to succeed. In this instance, the difficulty lies in the mechanics of the working group process, which have not engaged the principals. The Working Group process has failed to resolve the issue, though thanks to the efforts of the Chairman of Working Group B, Michael Palage, valorous attempts have been made to seek resolution. Tucows wants to serve its customers better by expanding the available domain name space. In our judgment this calls for the expansion of top level domain names. Our concern is that, as registrars, we have not yet had the opportunity to deal with serious proposals from the intellectual property constituency, presented by valid interlocutors, who could negotiate in good faith to resolve this issue. The registrars could agree to anything at this stage, and have no assurance whatever that anything agreed to would resolve the matter. Judging by the treatment that the compromises reached in Working Group C received from the Names Council, our judgment is that no compromise proposal from registrars should be offered until we are engaged in serious and final negotiations with parties whose actions bind their principals.

Sincerely, 

Elliott Noss

President,

Tucows Inc.

� http://www.ntia.doc.gov/ntiahome/domainname/6_5_98dns.htm
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