
October 26, 1999

The Honorable Thomas Bliley

United States House of Representatives

2409 Rayburn House Office Building

Washington, DC 20515

Dear Mr. Chairman:

The undersigned companies submit this letter to set forth their concerns regarding the proposed agreements among the Department of Commerce ("DOC"), Network Solutions, Inc. ("NSI"), and ICANN.  These issues have already been communicated to DOC and ICANN.  We know that the House Committee on Commerce has been closely involved with the privatization of the Internet's naming system and therefore wanted to make the Committee aware of our concerns as well.

We recognize that the agreements have been endorsed as a package; however, we believe that certain aspects of the agreements seriously threaten the future competitiveness of the domain name system and will thereby harm the consumer.  These new agreements effectively enable NSI to retain its monopoly in practice, if not in name.

Proceeds for Sale of Registry

A key component in restructuring the domain name system has been separating NSI's role as a registrar and a registry.  The clear intent of this separation was to prevent NSI from leveraging its position as the exclusive registry into an unfair advantage as a competitive registrar.  We are concerned that the benefits gained by this separation will be vitiated if NSI is permitted to use the proceeds from the sale of its registry business (estimated at over $1 billion) to finance its registrar business.  This "co-mingling" of funds would allow NSI to use proceeds from what is, in effect, a government-provided monopoly to support unfairly a business that is in a competitive environment. 

Exclusive Agreements

Amendment 11 to the Cooperative Agreement prohibited NSI from entering into exclusive agreements with its "customers" (effectively, domain name resellers) for a period of 18 months from the Phase I deployment of the SRS.  We believe that this was an important limitation on NSI since it provided new competi​tors, including the test bed registrars, with the opportunity to enter this market without being curtailed by NSI's existing exclusive arrangements.  

Section 2 of Amendment 19 specifies that "NSI's obligations under the Cooperative Agreement with respect to Other Services shall be satisfied by compliance with the Agreement as amended."  (emphasis added)  "Other Services" is defined to include the "Existing NSI Customers" and “New Contracts” that are the subject of NSI's exclusivity prohibition.  The language of Section 2 is therefore interpreted to mean that the exclusivity prohibition no longer applies.  We understand from Becky Burr that this may not have been the intention of the parties, and we hope that Amendment 19 will be modified to preserve the limitation on NSI's ability to enter into exclusive contracts and create a more level playing field for other registrars.

Prepayment of Fees

Section II.J.4 of the current Registrar Accreditation Agreement prevents registrars from activating an SLD registration until the registrar is satisfied it has "received a reasonable assurance of payment of its registration fee."  This means that a registrar must receive appropriate credit guarantees from a reseller before it activates an SLD registration for that reseller.  NSI is bound to these same terms under its proposed Registrar Accreditation Agreement.  However, it has publicly stated that, as a technological matter, it will not be able to meet this obligation for at least four months.  As a result, NSI will continue to be able to enter into reseller agreements without credit require​ments to the detriment of other registrars.  

Service Level Requirements

The Registry Agreement does not provide specific standards for quality, performance or functionality for the registry.  Such standards are critical because, as a result of the test bed, there is concern regarding NSI's technical and managerial ability to scale its systems to accommodate an increasing number of registrars and registrations, both with respect to new domain names as well as transferred domain names.  NSI, as the registry, should be required to provide metrics around these requirements that are acceptable to the registrars.  Furthermore, there should be a process by which the registrars can claim non-performance on the part of the registry, and a statement of the penalties that will be imposed upon NSI for non-performance.

Registrar Accreditation Fees

Under Section II.L.2 of the Registrar Accreditation Agreement, any ongoing component of registrar accreditation fees must be expressly approved by registrars "accounting, in the aggregate, for payment of two-thirds of all registrar-level fees."  Given that, for the foreseeable future, NSI will account, on its own, for this percentage of registrar-level fees, NSI will have the sole approval right over these fees.

These issues must be resolved and we are asking for your help.  The ICANN board is meeting in Los Angeles on November 5th to vote on these agreements.  Unless immediate action is taken, innovation and competition in the domain name industry will be seriously impeded. 

Sincerely,

cc:
Congressman Fred Upton


Congressman Ron Klink


Congressman John Dingel

