Issues report on privacy – Outline

Please note that the headlines in this outline are not meant to be the precise wording used in the issues report.

1. Background

· What kind of registrants are there?

· Existing policies

· Survey results?

2. Perspectives / Various Viewpoints

SJM comment:  I know that “US” and “EU” are shorthand but they are misleading except to the extent that they refer to legal structures.  Otherwise, many individuals in the “EU” would adopt the “US” perspective and vice versa.  We should make sure not to polarize the issue any more than necessary.  And as I have said so many times that I am sure everyone is sick of hearing it, including me, I don’t think legal analysis is in this group’s charter.  So I am concerned about these labels though I think it makes sense to capsulize some of these perspectives.  BTW the link given in second point below does not work.    

· US privacy perspective – see Ruchika's FTC submission; argument based on right to anonymity. Also: Fraudulent use of data; ID theft.

· US data user perspective – see NYIPLA Internet Law Committee Comments (http://www.dnso.org/dnso/dnsocomments/comments-whois/msg00028.html – the dissenting opinion in there is relevant to the privacy perspective, and gives the US free speech/anonymity arguments.) 

· EU privacy perspective (compliance side) – derive from EC commission's submission and from Palage's slides

· OECD privacy guidelines – Ruchika has the details; possibly cover IWGDPT common position here? Check whether they use arguments different from the OECD principles.

· OECD guidelines on consumer protection – Marilyn knows more

· WIPO ccTLD best practices – Steve 

3. Policy Options

1. Principles – high-level principles. What (possibly contradictory) objectives could policy attempt to achieve? Transparency comes in here; OECD principles as thinking tool?

2. Discussion of individual policy options SJM comment: I used the term “dimension” but maybe it was not accepted.  

SJM comment:  For this section, it may be useful to state what is the status quo for each dimension, and what are some of the options for change within the dimension, pros and cons., etc.  

· Differentiate among data subjects. Marilyn writes Pro side; Thomas tries to summarize arguments against from mailing list discussion with Steve. Applies to bulk and query access.

· Tiered access / differentiate among query data users. Becky's criteria; note that these are based on a scale argument (many data users!). Only applies to query-based WHOIS. SJM comment:  Why?  Isn’t the heart of our discussion about bulk access (if it continues) that some users should have access (e.g., researchers) and others not (e.g., marketers)?  Obivously the system would not be identical but the concept that some users have more access than others is the same. 

· Bulk access. Does the notion make sense at all when the bulk of data may be available through port 43?   SJM comment:  I suggest the following instead:  Differentiate among modes of access.  Status quo:  query-based access is differentiated from bulk access.  Is clearer definition needed, and/or more gradations (e.g., high-volume Port 43 access)?   

· What kind of policy changes to the bulk access provisions (i.e., contract-mandated access in bulk) should be considered? (Does Steve have wording for this already? Merge with the previous section?) SJM comment:  I don’t recall this fourth dimension being discussed and doubt it belongs here, we have already covered this in our bulk access report, haven’t we?  

4. Summary of Issues – Marilyn wants this one in, Thomas is skeptical; let's see how this works out.

5. Proposal s for Further Consultation 

· Workshop with GAC

· Further work by SAC needed? Stability!

