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Answers 1 to 9 and 56 to 65

The numbers in (1) will not tally with total answers as some people had more than one category

QUESTION no.
Representative of complainant or respondent

/counsel
Complainant

Incl. Potential
Panelist
Domain name owner

Including potential
Constituency member
Other

1

category of respondent
40
41

2 Respondent
3 wipo

2 cpr institute

2 wipo, naf and eResolution

1wipo and eRes

1 aipla

1 Japan IP Arbitration center

1 operator of dispute resolution service
6
6– IPC

3 - INTA

1 – BC

4 not identified

1 - US


1 Member of GA

2 students

13 unidentified

5 nterested party (making sure net stays fair)

1 consumer

1 icann @ large member

1 internet user

1 American Bar Assoc

1 Professor

2

reason for using UDRP

total ranking given = lowest number is therefore most important
Cost 6

Speed 7

Quality 8

Other 1
Cost 10

Speed 9

Quality 12

Other 11

Criteria for determining infringement 1
Cost 3

Speed  5

Quality  4

Other 2

Advantage of beneifical bad faith test 1
Cost 2

Speed 2

Quality 2

Other 2
Cost 2

Speed 4

Quality 6

Other 2
Cost 2

Speed 2

Quality 2

Other  2

3

factors influencing choice of provider

total ranking given therefore lowest number is most important
Reputation 9

Rules 9

Experience 5

Quality 10

Geog diverse 12

Other  10
Reputation 13

Rules 20

Experience 2

Quality 5

Geog diverse 17

Other 7
Reputation 2

Rules 3

Experience 2

Quality 2

Geog diverse 3

Other  1

Familiarity with WIPO 1
Reputation 2

Rules 2

Experience 2

Quality 2

Geog diverse 2

Other 2
Reputation 2

Rules 6

Experience 7

Quality 5

Geog diverse 5

Other 2
Reputation 2

Rules  2

Experience 2

Quality 2

Geog diverse 2

Other   2

4

was process clear
YES 3

NO


Yes 5

Very clear especially wipo

No
Yes 1

No 
Yes

No
Yes 2

No

Comments:

Could call the provider
Yes

No

5

panelists impartial and experienced
Decision was well written x 2

No the opinion after laying out the facts was nothing short of lawless
YES 3

NO

All had solid background in tm law
Yes 1

YES 2

Received favorable decisions

NO 1

COMMENTS Panelists from different countries and mishandled choice of law issues


6

communication or language barriers
None 3

1 x submitted a complaint in Chinese and requested proceeding be in English because the infringement is even though the registration agreement is in Chinese
Yes

None 4
None 1

YES

NO 2


7

represented by counsel

Yes 3


Yes 1


8

difficulties in collecting proof
No 3
YES

None 3

Whois difficulties made it difficult to find if respondant was in a pattern of registering domain names
No 1

Lack of universal Whois makes pattern of conduct difficult to establish

None 1


9

respondent who did not respond – why

Yes

No

Comments







10

challenge udrp in court
No 3
Involved in a case defending where respondent challenged UDRP decision para 4(k) gives perception problem that all decisions can be challenged –this should be made clearer to parties

No – decision in our favour x 2
Have always won 1

Not yet 1

Yes

No 1


11

difficulty in getting order of transfer or cancellation effected
No 2

Joker.com makes transfers difficult
Yes in a case there the transfer was ordered but challenge went ot court and reg expired while case pending

Registrars are sometimes slow

Tucows failed to implement the order at the propert time.  Once we contacted their legal dept they implemented quickly
No 1

No difficulty but some delay


12

reasons for not filing UDRP

total ranking = lowest no is therefore most important
Cost 17

Speed 13

Quality 11

Language 14

Other 

Lack of skill 1

Finality 1 (UDRP is not final if court action is filed)

Client wanted injunctive relieve or discovery x 1
Cost 16

Speed 13

Quality 13

Language 17

Other  8

Legal strength of case 1

Respondant owned several names and court action preferred x 1
Cost 2

Speed 2

Quality 7

Language 7

Other  2
Cost 11

Speed 12

Quality 2

Language 7

Other  2
Cost 6

Speed 6

Quality 5

Language 5

Other  1

We decided domain name wasn’t worth it 1
Cost 6

Speed 4

Quality 6

Language 6

Other 2

Used US tm law instead of UDRP

13

selection of providers – who should chose
Complainant 8

Respondent 25

Both 18

Neither 18

Other 4
Complainant 9

Respondent 20

Both 11

Neither 13

Other 9
Complainant 10

Respondent 6

Both 6

Neither 2

Other 2
Complainant 10

Respondent 2

Both  8

Neither 10

Other 6
Complainant 2

Respondent 4

Both 2

Neither  5

Other 1
Complainant 6 

Respondent 6

Both 2

Neither 4

Other 6

14

amendments to complaints
Yes 4

If new facts

Same as FRCP

If defects in the panel
Only if the respondent does something new like registering another domain name or fraud

Only in response to the respondents answer

Yes if changed factual circumstances x 2


Yes within a short time any reason

Yes if new evidence
No 2  - they should get it right first time round
Yes if aditional pertinent info comes to light
Yes if new info comes up eg further evidence of cybersquatting but not if they just did a bad job

If one amends so must the other be allowed to

15

amendments to responses
Yes 4

If new facts

Same as FRCP

No x 1

Only if complainant files additional info
Incorrectly named party

Inartfully drafed consent to jursidiction

Too much potential to protract the action

Yes if changed factual  x 2circumstances

No x 1
Yes within short time any reason

Yes if new evidence which could not have been obtained previously
Yes 2

Should be allowed to respond

guilty until proven innocent
Yes if aditional pertienent info comes to light
New info comes up

Both parties should be able to respond to amendments

16

transfer of case to another provider
None 3

Mutual agreement only

Don’t see any need for this level of adminitrative complication


If more than perceived provider bias

Should have fee associated to transfer

Opportunity to object

In the case of conflict of interest

Depends on selection process

Don’t see why it is necessary
None 2
If both agree the provider is incompitent with regard to the case

No – stop forum shopping
Cant think why it would be necessary
Not unless conflict of interest or cannot complete obligation

17

adequate notice provisions
Yes 4

No – 1

Respondent should be given more time
Yes 5

Email is often the only reliable way to reach the respondant anything else would generate extra cost
Yes 2
No people can take vacations, whois database must have clean information

No – there needs to be some public notice requirement

20 days does not allow for some communications to be completed
Yes if the registrants provide accurate and reliable contact information
Yes

18

changes to supplemental rules
More emphasis on dismissal based on legal and equitable defenses

Needs to be addressed after UDRP is amended

No x 1
Yes

No 4
No 1
No 1

Yes 1

All providers  should use one set of standard rules



19

uniform supplemental rules
Yes 2

Otherwise promotes provider shopping

No 2

Experiment with procedural changes to find out what works best
NAF allows the submission of repsonses others do not – this is subverting UDRP

A variation in the rules is one of the reasons for having different providers

Yes to discourage forum shopping

Would be nice but system works fine as it is

Yes x 1
No 2

Yes it would be easier and save inconsistencies
Yes 2

There should be one rule book
Not necessarily
No but basics should be the same

20

publicly accessibility to complaints and responses
Yes 3

Curb impropoer frivolous or scandalous pleading

No x 1
Foster transparency

Hard sometimes to see why decision reached without background papers

No shuld not be mandatory – confidential information may be included

Yes x 2

 helps assess perfomance of provider

Yes subject to seal being available in appropriate cicumstances
No 1

Yes 1
Yes 2

Most definitely

Should be open forum
Yes it would allow complainants to see patterns of cybersquatting
Yes important

21

circumstances for 20
Mandatory 2

Yes 1 on filing
At discretion of parties

After decision rendered x 2

Must be a way of protecting confidential information

At discretion of parties

at all times as in a court proceeding
Always 1
Mandatory 2
after decision




22

availability of udrp decisions centrally
Yes 4

Ease of reference

But should not be precedential

High precedential and training value
Yes 4

Encourages predictability and consistency

Convenient for research
Yes 2

 for consistency
Must be accessible

Yes to maintain credibility
Yes helpful for legal research purposes


23

decisions in public domain
Yes 5

Promotes public confidence

Should be open to avoid unfairness
Yes 6

They already are

Consistent with court practice
Yes 2
Yes 2
Public domain citable as precedents


24

refiling of a lost udrp case
No 2

Yes 2

 Only if new facts

Should be just like jmol
Yes 2

Only in case of fraud subsequently discovered

If new material evidence

No 2

Unless exceptional circumstances
Once is enough 1

If important new evidence comes to light 1
No 1

Yes but only if confined to facts after initial udrp
Not unless it is under some standard like abuse of discretion


25

limitations on ability to withdraw a complaint
Yes limited to before respondent’s appearance 2

No unless can show malicious prosecution

No x 1
Yes 1

Only after response filed – potential for abuse

No 2

Consider imposing costs

Don’t know 1
NO 1

Yes if withdraws after respondent has paid 1
If a complainant withdraws they should be blocked from any future action over the domain x 2
No – usually means settlement which is good


26

affirmative defenses
No 1

Panelists not qualified

Yes 2

Would need to be better spelled out

If prevents miscarriage of justice

Apparently they already do
Yes – 1

One should not sleep on one’s rights

No – 2

Leave to courts to decide

Would reduce speed and efficacy


Sure why not 1

No better to lerave to panels discretion 1
Freedom of speech sums it up

Yes generic terms, geogrpahic locations, untrademarkable names
Laches should not be used because when famous tms are involved there generally are hundreds or thousands of dns in the hands of 3rd parties but owner only goes after most egregious


27

preclusive effect in subsequent cases on parties
No 1

Only on subsequent UDRP not on lawsuits

Yes 1

Not necessarily x 1
Yes 2

The varied quality of decisions undermines precedential value
Yes 1

No 1
No 1

Cases should be looked at in the light of evidence

Yes 1 only allow facts of new events
Yes


28

precedential  value of decisions
No 2

Poor quality

Shouldn’t unless facts and law exactly the same

Yes 1

Predictability

Some precedential value but not binding because of different country laws
Yes 3

Predictability is important

Rules are too vague not to use some common law type interpretation


Yes – 1

Consistency

Only valuable if there is ana ppeal body established
No 2


Yes


29

ability to appeal
No 3

Yes if kept simple 1


Yes 1

Would resolve inconsistent decisions

Perhaps 1

No – 1

Ability to go to court


No 1

Increase costs

Maybe depends on the rules 1
Yes only for the respondent

Yes where the panel relied on untruth
Not unless see 24


30

how appeal process work?
Both parties to agree

Three person panel, panel must be experienced

Costs split if agreed or loser pays

Appeals should be kept for the court
Centralised institutions appellant to bear cost

Cost to be borne by loser three panel appeal only using same evidence
No 1

Increase costs

Three panelists, rules hsould be uniform, different providers, appealing party should bear costs
3 panelists 

complainant responsible for 100% of cost if respondent innocent and 75% if otherwise

separate panel, separate providder and financed by appealing party
Costs to be borne by party appealing


31 level of deference to initial decision
Appeal should be de novo

Should be limited to whether deicsion is well founded on evidence and law

None x 1
Limited – appeal needs all papers before them

Abuse of discretion for findings of fact, de novo for conclusions of law
Freedom to decide on all issues in documents
If thre are issues with the finding from the intial panel

None – should be totally separate



32 right of appeal automatic?
Not automatic 2

Currently have automatic right to “appeal” to court
No only for inconsistent decisions

Should not be automatic
Yes 1
No

Unless respondent willing

No only in case of untruth



33 sufficient time to review complaints for panellists?


Yes 1

No 1




34 access to prior decisions for panellists


Yes 2

Should be centralised and searchability and accessitility maximised




35 disqualification of panelist in what cicumstances
Yes 2

Same grounds as court

Judges should not be advocates

No 1 
Yes

No 2

Possibly 1 – from representation before panellists with whom they have jointly served
Yes 2

Only if direct conflict of interest
If they have dealt with cases about the domain before or if their law firm has





36

law firms of panelists disqualified
Yes 2

To avoid favouritism

No 1 disqualify panelists if law firm is involved
No –2

 will dwindle pool of panelists
No  2

Too hard to serve otherwise

You would only have a few panelists left!
Only where the law firms are representing one of the parties

Yes it would be impossible to determine conflicts of interest



37

reverse domain name hijacking
No 2

There is no recourse to victim of attempted rdnh

It should not be an issue in this summary procedure

Yes  x 1 current system is adequate

Don’t know 1


Yes 1

No
Yes 2 
No

Any finding of rdnh should carry a fine 



38

ideas to improvi RDNH
Fee shifting


Fine for rdnh should be twice the cost to defend the domain



39

consistency of decisions across panel and providers
Yes they vary widely

Consistency on specific rules but bear in mind different country laws

Peer review and quality control
Yes – 2 

Needs appeal system
Yes 2

Consultation should identify difficult areas eg confusing similarity of fucknetscape type cases
Complaints in the press are a good indication of hwere the decision has failed to follow udrp rules.  An oversight committee should be able to diret where such a decision has occurred

A peer could review the decision before final, each panelist should review one case for each case taken



40 identical/similar of trade mark to domain name
No 4

Should apply more to sound than look

Should also consider meaning of words
Yes

No 3

Sound and meaning should be considered


No 2

All proof should be allowed

Phonetic and conceptual similarity are important
The complainant should use the court if the issue is wider than the physical appearance



41 list of factors for similarity


List of factors would be helpful – should be non exclusive

Standard is and should be likelihood of confusion, deception or mistake

Leave it to existing law
Yes 1

Use tests as for trade marks

 No 1

Works fine as it is
No 1

The law is sufficient

Yes 1

Marks plus added matter should be considered similar (fucknetscape)
Would be useful



42

registration in bad faith and use in bad faith both required?
No 4

Should be changed to “or” not “and”

Either should suffice


Yes

No  3

Don’t know 1
No 1

Either should be enough – hoarding should be bad faith
Both have to apply x 2



43

pending tm app sufficient proof?
No 3

No greater rights than common law rights

Only if in use 1
Yes if based on use and not rejected by national office

Yes if combined with use

Difficult – should be sufficient
No 1 

But yes if common law use
No



44

fees being charged appropriate
No 1 Could be double if quality improved

Yes about right x 2

Don’t know 1
Yes 3

No 
Yes 1
Seem ok

Fees should be higher to pay for a review of the case by peer panelist



45

how change fees if not appropriate



Should be twice the amount



46

fees paid to panelists appropriate
Commensurate with any increase in fee

Probably consistent 

with other ADR
Don’t know 1

Yes 1
Low but ok 1
Seem ok

Yes 1



47

respondent get a refund?
Yes partial 1

Yes full 2

No 1
No 1

Yes 1

Refund should be pro rata if panel has started working on a matter
No 1

Fees are not that high
Yes full refund x 2



48

complainant get a refund
Yes partial 1

Yes full for additional fee so panelist still gets paid

Yes substantial since panel not used 1

Yes x 1
Yes partial 2

Yes full 1

Pro rata if panel started work
No 1
No x 2

 complainant used to save costs in first place so shouldn’t get refund





49

mandatory mediation or cooling off
No 4

Reasonable efforts to settle should be assumed
No 2

Will slow it down

Yes  x 1

but should be short eg 10 days
No 1
Yes x 2 – discussions should be public

This would be very helpful and resolve 90% of disputes

Use of a dn can be shared



50

udrp expanded beyond abusive registration
No 3

Let’s get the basics right first

Yes in situations where domain owner properly belongs to the complainant on other compelling grounds
No 3
No 1
No x 2



51

udrp to cover charter violations
No 4

Better left to courts

Encourages filing of baseless complaints
No 2

Don’t know 1
No 1
Not yet – need to restore faith in udrp first

No x 1



52

uniform udrp across gtlds and cctlds
Yes 2

They could chose other systems in addition or instead

No opinion 1
Yes 3

Would simplify enforcement

Maybe difficult to achieve
Yes 1
Absolutely

Individual countries should not be allowed to do their own thing

Absolutely not – cctlds should be allowed to formulate their own



53

combine cc and g tlds in one action
Yes 1

No 1

Rules of tlds may be different

Combine only where parties agree
Yes 2

Judicial economy

No x 1

In a cc tld there may be geographical considerations
Yes 1

For efficiency




54

other dispute resolution mechanisms
No 2
No 1
No 1
Yes x 1

They are expensive and go on for longer

No x 1



55

other systems used
No 2

Yes 

American Abritration Assoc 1

Negotation and settlement contracts x 1
No 3
No 1
The nominet one in the UK works fine



56

ways for improvement
Core approach is goodat the very least the party who is dissatisfied should be able to file reasons for dissatisfaction with the provider for quality control review even if there is an additional ree


The complainant should be required to contact the respondent and give notice of tm infringement



